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Scottish Parliament

Social Justice and Social
Security Committee

Thursday 19 September 2024

[The Deputy Convener opened the meeting at
09:00]

Interests

The Deputy Convener (Bob Doris): Good
morning, everyone, and welcome to the 24th
meeting in 2024 of the Social Justice and Social
Security Committee. We have received apologies
from Collette Stevenson, and | welcome David
Torrance, who is attending as a substitute.

Under agenda item 1, | invite David Torrance to
declare any relevant interests.

David Torrance (Kirkcaldy) (SNP): | have no
relevant interests to declare.

The Deputy Convener: | understand that
Jeremy Balfour also wishes to make a comment at
this point.

Jeremy Balfour (Lothian) (Con): Just for the
avoidance of doubt, | remind members that | am in
receipt of a higher rate of personal independence
payment. | am also a former member of the
tribunals service.

The Deputy Convener: Thank you for putting
that on the record.

Social Security (Amendment)
(Scotland) Bill: Stage 2

09:00

The Deputy Convener: Agenda item 2 is stage
2 consideration of the Social Security
(Amendment) (Scotland) Bill. The Cabinet
Secretary for Social Justice, Shirley-Anne
Somerville, joins us. Thank you for coming along,
cabinet secretary. You are joined by your officials,
and | thank them for coming along, too, but only
you can speak at this time.

Everyone should have with them a copy of the
bill as introduced, the marshalled list of
amendments, which was published on 6
September, and the groupings of amendments
document, which sets out the amendments in the
groups in order in which they will be debated.
There will be one debate on each group of
amendments. | will call the member who lodged
the first amendment in the group to speak to and
move that amendment and to speak to all other
amendments in the group. Members who have not
lodged amendments in the group but who wish to
speak should indicate that by catching my
attention.

The debate on the group will be concluded by
my inviting the member who moved the first
amendment in the group to wind up. Standing
orders give any Scottish minister the right to speak
on any amendment. | will therefore invite the
cabinet secretary to contribute to the debate just
before | call the member to wind up.

Following the debate on each group, | will check
whether the member who moved the first
amendment in the group wishes to press it or to
seek to withdraw it. If they wish to press ahead, |
will put the question on that amendment. If a
member wishes to withdraw their amendment after
it has been moved, they must seek the
committee’s agreement to do so. If any committee
member objects, the committee immediately
moves to a vote on that amendment.

If any member does not want to move their
amendment when called, they should say, “Not
moved.” Please note that any other MSP may
move such an amendment. If no one moves the
amendment, | will immediately call the next
amendment on the marshalled list.

Only committee members are allowed to vote.
Voting in any division is by a show of hands. It is
important that members keep their hands clearly
raised until the clerk has recorded the vote.

The convener has a personal vote as a
committee member and a casting vote in the event
of a tie. As the convener is not available, |, as
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deputy convener, am carrying out that function
today. How | use my casting vote is entirely down
to my discretion; there are no agreed conventions.
However, if | use my casting vote, immediately
before doing so, | intend to indicate the basis on
which | am using it each time.

The committee is required to indicate formally
that it has considered and agreed to each section
of and schedule to the bill, so | will put a question
on each at the appropriate point.

With that now all on the record, we move to the
consideration of amendments.

Section 1—Childhood assistance

The Deputy Convener: The first group is on
childhood assistance. Amendment 15, in the name
of the cabinet secretary, is grouped with
amendments 16 to 23 and 7.

The Cabinet Secretary for Social Justice
(Shirley-Anne Somerville): Good morning. The
Scottish Government’'s amendments in this group
would simplify our approach to providing income-
based benefits for children and young people by
broadening the scope of the childhood assistance
provisions in section 1 and by repealing the
associated existing provisions on early years
assistance in the Social Security (Scotland) Act
2018.

The primary reason for taking the new childhood
assistance powers is to allow the Scottish child
payment to be put on a new legislative footing. |
believe that we should progress with providing for
eligibility to be the same for all our five family
payments while we have the opportunity that is
provided by the bill.

The changes will give the Scottish ministers
more flexibility in how they develop regulations to
support children in low-income families in the
future and will allow for longer-term improvements
to the experience of clients who access the range
of support that is currently offered by the five
family payments.

I will turn to some specific aspects of the
amendments. Amendments 19 and 17 will add
additional primary eligibility criteria to the
childhood assistance provisions, broadly mirroring
the existing early years provisions in the Social
Security (Scotland) Act 2018, with some
adjustments to the criteria in relation to the
definition of pregnant women and persons with a
relationship to them, and of persons who are to, or
have,

“become responsible for a child”
and persons with a relationship to them.

Amendment 20 widens the scope for giving
assistance in relation to a specific event in a

child’s life. Amendment 18 allows for ministers to
create regulations that support families that were
receiving childhood assistance in cases when the
child to whom the claim related passed away
during the course of that claim.

Amendment 15 provides for the repeal of the
existing early years provisions in the 2018 act,
with amendment 18 making transitional provisions
for best start grants.

Amendment 7, in the name of Jeremy Balfour,
seeks to impose a duty on the Scottish ministers
to define through regulations what being
responsible for a child means for the purpose of
receiving assistance. It would also require them to
provide assistance in relation to a child to the
individual who was responsible for them at any
point. | absolutely share Mr Balfour's concern
about making sure that we pay the money to the
right person, and | am grateful for his continued
interest in that issue and for our recent discussion
on the topic. However, his amendment is
unnecessary. The regulations under the 2018 act
for our current low-income benefits for children
already set out a child responsibility test and
contain a competing claims process that can be
used when child responsibility is disputed.

Amendment 7 is based on the assumption that
there can be only one parent responsible for a
child at any given time, which is often not the
case. That approach could unintentionally
undermine amicable shared care arrangements.
Social Security Scotland has existing processes in
place to resolve disputes between parents and to
act promptly on any change in circumstances, and
it is able to make a change in whom payments are
made to if required. | have set out more
information on that to Mr Balfour in recent
correspondence, and | trust that he has had the
opportunity to consider that.

| should also note that amendment 7, as drafted,
might affect young people aged 16 and above who
wish to manage their own assistance and have the
capacity to do so, as is currently possible with
child disabilty payment. The Government
therefore does not support amendment 7, and |
ask Mr Balfour not to move it.

| urge members to support my amendments in
this group, which allow us to set the groundwork
for improvements to the five family payments in
the future, but to reject amendment 7.

| move amendment 15.

Jeremy Balfour: Good morning, cabinet
secretary and colleagues. | confirm that we will
support all the amendments in the name of the
cabinet secretary in this group.

| thank the cabinet secretary for her
engagement on my amendment 7 and for her



5 19 SEPTEMBER 2024 6

helpful letter of 16 September. She has said that
we all wish to make sure that the money follows
the child and that those who are responsible for
the child get the money. | welcome the information
in the letter, but that information might not be
broadly understood by the wider third sector. It
would be helpful if the Government and Social
Security Scotland could make that information
better known so that parents and third sector
organisations that advise parents are aware of it.
The feedback that | have had from organisations is
that they are not aware of it.

My understanding is that this is guidance rather
than regulation, so perhaps the cabinet secretary
could also deal with that point when closing the
debate on this group. My only concern is that
guidance can be changed by Social Security
Scotland or the Scottish Government without the
Parliament knowing that that is happening. We are
trying to proof the bill not just for now but for future
years and generations, so | wonder whether the
committee and the Parliament could be kept up to
date on any changes in that regard.

In the light of what the cabinet secretary has
said, | will not move amendment 7.

The Deputy Convener: As no other member
wishes to speak at this point, | ask the cabinet
secretary to wind up.

Shirley-Anne Somerville: | will do so very
briefly. Again, | thank Jeremy Balfour for our
discussions on those issues, because an
important point has been raised. As he pointed
out, his conversations with stakeholders have
suggested that the third sector does not
understand that area. It is the responsibility of the
agency, not the third sector, to make sure that we
do something about that. | confirm to Mr Balfour
that | will speak to the agency and ask it to carry
out further work with the third sector and engage
with wider stakeholders to ensure that the
guidance is understood.

Mr Balfour asked for further reassurances about
changes in guidance. Again, that is an important
point, not just on this issue but on others. If the
agency makes significant changes to guidance,
there should be a process to alert stakeholders
and the committee to that. | will take his point
away and reflect with the agency’s senior team on
how best to do that. | give my assurances that we
will work to provide reassurance on the future
proofing of that process.

Amendment 15 agreed to.

Amendments 16 to 23 moved—[Shirley-Anne
Somerville]—and agreed to.

The Deputy Convener: The next group is on
relaxation of application deadlines. Amendment

24, in the name of the cabinet secretary, is
grouped with amendments 105 and 28.

Shirley-Anne Somerville: Amendments 24 and
28 amend the 2018 act in order to allow late
applications for social security assistance.
Stakeholders, including Scottish Action for Mental
Health, One Parent Families Scotland and Stirling
Council, called for that change, while noting that
flexibility is already allowed for some benefits. Our
public consultation and our work with our client
and research panels showed strong support for
late application in exceptional circumstances.

Amendments 24 and 28 will ensure a fairer
system that will allow more people to access
benefits, even if they sometimes miss deadlines.
The committee might remember that, when |
appeared before you at stage 1, | said that

“We absolutely agree that social security should be as
accessible and accommodating as possible”

and that the Government considers it

“worth while, even if it helps only a handful of cases. After
all, that handful of cases will involve people who are,
potentially, exceptionally vulnerable and are in the most
difficult of circumstances.”—[Official Report, Social Justice
and Social Security Committee, 18 April 2024; ¢ 7.]

The bill repeals section 52B of the 2018 act,
which allowed for the relaxation of deadlines
where Covid was the reason for a late application
for assistance.

The Government considered whether to make a
global provision in the bill, similar to section 52B,
as Paul O’Kane has proposed in amendment 105,
which would replace reference to reasons relating
to Covid with a more general good reasons or
exceptional circumstances test.

Section 52B, which was inserted into the 2018
act by the emergency bill that was delivered at the
height of the global pandemic, takes an
overarching approach to accepting Ilate
applications for assistance. In those
unprecedented circumstances, where there were
legal restrictions in place on everyday life, the
provision was a suitable temporary solution to
ensure that people were not penalised for missing
application deadlines.

Thankfully, time has moved on and those
restrictions have been lifted. The Scottish
Government delivers 14 forms of assistance, all of
which have different eligibility criteria and,
crucially, different application deadlines.

09:15

Our view is that the approach in amendments
24 and 28 is, therefore, the best one. Drafting is
framed broadly to allow the regulations for each
kind of assistance to make provision about the
circumstances in which a late application is



7 19 SEPTEMBER 2024 8

allowed, which gives the amendments three
distinct advantages over the approach proposed in
amendment 105.

First, | emphasise that it creates a very wide
power to make provision in regulations about the
entire  circumstances for late applications
generally. It does not limit the provision to a single
principle, such as allowing for good reasons or
exceptional circumstances for late applications, as
amendment 105 would do. Instead, our approach
would allow a tailored and potentially different
provision to be made for each kind of assistance,
in response to the agency’s practical experience
on the ground of delivering that assistance.

Secondly, as well as being more flexible, that
way of doing it has the advantage that it should
result in a more beneficial, responsive approach
for individuals.

Thirdly, our approach will also ensure that all
rules relating to a form of assistance will be in the
same place.

A cross-cutting approach across the full range of
payments would work less effectively, as it would
require readers of the legislation to effectively
superimpose the provision on top of various sets
of rules that are contained in a number of different
sets of regulations.

The application processes and deadlines for
each form of assistance are set out in regulations,
and it is appropriate that any relaxation of those
deadlines be set out in those regulations, too,
rather than in the bill. For those reasons, | ask
Paul O’Kane not to move amendment 105.

| move amendment 24.

Paul O’Kane (West Scotland) (Lab):
Amendment 105 would introduce the ability for
assistance to be backdated where applicable. The
power would allow Social Security Scotland to
award entitlement in a range of circumstances that
were not foreseen in the 2018 act and the
subsequent regulations.

| am pleased that the amendment has the
support of the Child Poverty Action Group in
Scotland. Evidence from CPAG in Scotland’s early
warning system highlights that individuals can lose
out on money that they would have been entitled
to had they applied earlier, because entitlement
cannot be backdated to a date before an
application was received.

| believe that members will have received
examples of where that is relevant in the briefing
for stage 2 that CPAG produced. Some of those
scenarios are: delayed applications in relation to a
Scottish child payment being dependent on an
individual receiving a qualifying benefit;
applications that span reaching adult or pension
age; terminal illness and issues therein; and

changes of circumstances between application,
submission and decision for adult disability
payment.

Amendment 105 seeks to speak to the
principles behind the social security system, which
is there to provide a safety net for the most
vulnerable when they need it. The system should
not have people losing out without good reason,
particularly when the system responsible for the
delay in accessing assistance has not been taken
into account.

| recognise what the cabinet secretary said, that
there can be practical implications—financial and
otherwise—for the Government and Social
Security Scotland to consider around the
implementation of backdating. It is important,
however, that we ensure that the principle of
backdating is at the centre of the system.
Amendment 105 would seek to do so for the
situations that | referenced.

Jeremy Balfour: All three of the amendments in
the group are important. It is a really helpful
debate and it shows what the bill can do—
reviewing what we did initially, how it has worked
in practice and how it can be improved. On
balance, on this occasion, the Scottish
Government’'s amendments are probably more
correct than Mr O’Kane’s, although they seek to
do almost exactly the same thing. For the reasons
that the cabinet secretary has given, we will
support amendments 24 and 28 and, with
reluctance, we will not support amendment 105.

The Deputy Convener: No other member
wishes to speak at this point. Cabinet secretary,
would you like to wind up?

Shirley-Anne Somerville: | agree with Mr
Balfour’s point that we have broad agreement
about the policy intent. It is important to ensure
that what was designed in 2018 is fit for purpose
and that we review what we have learned during
this period.

| thank CPAG for its work on amendment 105
and Paul O’Kane for lodging it, because it
demonstrates that there are different ways of
achieving the same policy intent. However, for the
reasons that | have given, | think that the
Government’s approach is better. Mr O’Kane
pointed to the wide range of circumstances that
we are trying to encapsulate; it is important that
we do that through the regulations to ensure that
they are fit for purpose for each type of benefit and
payment. For those reasons, | request that Mr
O’Kane does not move his amendment.

Amendment 24 agreed to.

The Deputy Convener: We move to a new
group, on assistance given in error. Amendment
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25 in the name of the cabinet secretary is grouped
with amendments 26, 29 to 51 and 98.

Shirley-Anne Somerville: This group contains
a total of 26 Scottish Government amendments, all
about liability for assistance paid in error. During
stage 1, we heard concerns from stakeholders and
members that, although the provisions in the bill
are welcome in principle, they are quite confusing.
| have listened to those concerns and we have,
accordingly, redrafted the provisions on
overpayment liability in their entirety to set out
more clearly our approach to that.

Before | turn to the substantive change,
amendments 25, 26 and 51 in my name close a
gap in the 2018 act in relation to assistance paid in
error. As the committee is aware, liability for
overpayments arises from section 63 of the 2018
act or, in the case of the Scottish child payment,
the corresponding regulations made under section
79. Currently the provisions for deductions in the
schedules for assistance paid under chapter 2 of
part 2 of the 2018 act allow the Scottish ministers
to make a deduction only in respect of
overpayment of assistance paid under the 2018
act, whereas the Scottish child payment
regulations provide for deduction for
overpayments of assistance either under the 2018
act or under the Scottish child payment
regulations.

In practice, that means that an overpayment of
Scottish child payment or any other form of
assistance that is created using top-up powers in
the future, cannot be repaid by deduction from any
other on-going benefit. If a person has an
overpayment in their adult disability payment, that
can be repaid by deduction from the Scottish child
payment, but not the other way around.

Deductions are often a preferred and simple
method for someone to repay an overpayment, as
they are set at a manageable level. As, | am sure,
the committee is aware, deductions may only be
made at a reasonable level that takes into account
individual financial circumstances and in order to
prevent hardship, and there are challenge rights.

Amendment 51 therefore closes a gap and
ensures that individuals have the convenience of
knowing that deductions for overpayments from
any form of on-going assistance can be recovered
from another in accordance with our long-standing
policy position. It does that by inserting a new
provision into the deduction provisions in the
schedules of the 2018 act to include any liabilities
arising from any top-up assistance regulations.

Amendments 25 and 26 also future proof the
2018 act by mirroring the deduction provisions in
the new schedule for childhood assistance and, if
approved, they will ensure that the recovery of
overpayments of Scottish child payment or any

future top-up payment is in line with all other forms
of devolved assistance.

The Scottish Government’s amendments 29 to
34 have one overarching purpose, which is to
provide greater clarity around the liability for any
assistance paid in error for individuals and for
representatives who act on their behalf. When the
bill was introduced, it had separate sections for the
liability of individuals and for the liability of their
representatives. As | noted at stage 1 of the bill, it
became clear that some stakeholders were
confused about what was being proposed and we
have reflected on what we can do to make things
easier and clearer.

The amended text in the proposed new sections
63, 63A and 63B of the 2018 act deals with the
liability of individuals and their representatives and
they simplify and clarify the provisions.

Despite the large number of amendments in the
group, | reassure the committee that the two key
principles at introduction remain unchanged. First,
an individual's representative will be liable for
overpaid assistance only where they have
benefited from the overpayment. Secondly, liability
for both individuals and representatives will arise
from a decision of the Scottish ministers rather
than automatically. That will allow us to create a
system of reviews and appeals rather than people
having to challenge liability in the sheriff court.

The amended section 63 will set out the
circumstances in which Scottish ministers may
decide where an individual or their representative
is liable for an overpayment. Some stakeholders
were concerned that the provisions did not make
clear enough how liability would be decided
between an individual and their representative, so
we have clarified that. The new provisions retain
key concepts from the 2018 act, such as
definitions of error and fault and what should be
considered in deciding whether an error is the sort
of error that a person could reasonably have been
expected to notice. | want to be crystal clear that
the protections of the 2018 act will remain in place.

The proposed new section frames the questions
around liability in a more straightforward manner,
but the underlying concepts, the policy intent and
the implementation remain the same. Whereas the
2018 act contains exclusions from liability, the
provisions have been simplified and they now
focus on establishing when someone is liable for
an overpayment, rather than when they are not. |
trust that the committee agrees that that is a
clearer way to set out how liability applies.

Amendments 30, 31 and 32 will remove the
sections of the bill that are replaced by the text in
proposed new sections 63A and 63B.

Amendments 33 and 34 relate to section 69 of
the 2018 act, which focuses on the liability for
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assistance that is given for a period after death.
Sections 12(2) and 12(3) of the bill as introduced
would amend section 69 of the 2018 act, renaming
and modifying it to specify that, if a decision was
made on liability after a person had died, their
estate would become liable to repay the sums that
the person would have been liable for had they not
died. We reflected on that following stage 1, and
we have instead made provision for that in
subsections (10) and (11) of the modified section
63 that is set out in amendment 29. That will make
the drafting clearer by covering all liability
decisions in the same place. Amendments 33 and
34 therefore delete the changes that the bill
proposes to section 69 of the 2018 act.

Amendment 33 will also allow the Scottish
ministers to recover any assistance that was paid
in the period after an eligible person has died,
whether that was a result of a determination or
some other error, such as a systems error.

The remaining amendments in the group—
amendments 35 to 50—are minor technical
amendments that make consequential changes to
the bill to ensure that the section numbers and
references to individuals or their representatives
are consistent with the newly inserted provisions.

| move amendment 25.

Jeremy Balfour: | am delighted that we have
had nearly half an hour of consensus, although
that might not continue.

| welcome what the Government has proposed,
but it leaves a bit of concern about third-party
representation. It is often very hard for people to
find somebody who will represent them, and much
representation is done on a voluntary basis. | am
still concerned that the provisions will put people
off giving assistance. When CPAG provided
evidence to the committee, it said:

“We would not want to discourage people from being
representatives”.

| appreciate that the Government is proposing to
amend the bill, but | do not think that it has gone
far enough.

Glasgow City Council and CPAG pointed out
that it might be difficult in practice to disentangle
how much liability rests with the individual and
how much with the representative. Although there
has been movement in that regard, the issue still
arises. When will the representative get the benefit
and when will the person who is making the claim
get it? | am unable to support amendment 29. |
ask the Government to think about the matter
again and provide greater protection to third-party
representatives, otherwise | fear that we will see
people who volunteer not being willing to give their
time.

For that reason, although amendment 30 is not
perfect, we will vote for it in order to allow the
Government to reflect again on the issues. | have
some concerns about amendment 33 on the
liability of a person’s estate.

09:30

Perhaps it is my lack of understanding, but | am
interested to know for how long a period a claim
could be made against someone’s estate. We
could end up with families who want to distribute
assets to other family members being unable to do
so because the assets are held up in some kind of
claim from Social Security Scotland. If we are
going to include that in the bill, will the
Government reflect on having some kind of
timescale for it? What protection would be given to
residue benefits?

Will the cabinet secretary also clarify that
representatives will have a right to review, as
individuals have? Amendment 39 removes that
right. | think that that is covered by amendment 29,
but it would be good to get that on the record.

We all have the same intention, which is that we
want people to be represented in a way that we
feel would be best for them. There is often
representation by a third party who, in practice, is
often a volunteer. | am concerned that, as the bill
is drafted, people will be put off doing that. | think
that there is an opportunity for us to reflect and
see whether we can give greater protection to third
parties.

The Deputy Convener: As no other member
wishes to speak, | invite the cabinet secretary to
wind up.

Shirley-Anne Somerville: Mr Balfour is quite
right to say that third party representation is
exceptionally important for people and |
understand his position. There is no disagreement
between us on the policy intent. | thank him for
bringing the issue to the committee and to my
attention. | recognise that it is still a concern, and |
am more than happy to continue discussions with
him and with stakeholders directly in order to see
whether there is more that can be done to
reassure them between stages 2 and 3 of the bill,
because we do not want to do anything that puts
people off, as volunteers are an exceptionally
important part of the process. | am not entirely
sure that an amendment is required at this stage,
so Mr Balfour will forgive me if | do not put that
reassurance to him today.

My understanding is that any claim on the estate
would be part of the usual executory practice. The
deadlines and timeframes for that are set out in
regulations that are outwith social security, but
there would be no delay because of social
security. There would also be a right to review. |
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hope that | have been able to provide some
reassurance on those points. As | said in my
opening remarks, many of the amendments are
technical in nature. Mr Balfour has raised a
particular point on third-party representation,
which | am happy to further consider with him and
others, should they so wish.

Amendment 25 agreed to.

Amendment 26
Somerville]—and agreed to.

moved—([Shirley-Anne

Section 1, as amended, agreed to.

Section 2—Care experience assistance

The Deputy Convener: The next group is on
care experience assistance. Amendment 1, in the
name of Jeremy Balfour, is grouped with
amendments 27 and 2.

Jeremy Balfour: Section 2 introduces a new
benefit called care experience assistance. Beyond
that, we have no idea what we will be voting for.
There is no substantial detail on how the benefit
will work. What is it? Who will benefit from it?
What timescales are involved? What process will
take place? It seems slightly strange that we will
be voting for a new benefit without having any of
that detail.

We all want care experience assistance to be
introduced. Yesterday afternoon, some of us
attended an event at which we heard about the
negative experiences that some people have
when they are in care. However, | find it difficult to
leave the timescale open-ended and let the
Government go away and do whatever it wants.
Regulations will come along at some point, but—I
say this with due respect to the cabinet
secretary—under the present Government,
timescales seem to slip from time to time. | am
seeking to make sure that care experience
assistance comes about in a timely manner.

My amendment 2 seeks to provide that the
regulations in question must be laid within 24
months of the bill receiving royal assent. That
would give the Government plenty of time to
engage with stakeholders, and it would give the
committee and the Parliament as a whole plenty of
time to scrutinise those regulations and to make
sure that they were appropriate. It would also
mean that the people who expect to receive such
assistance would not be left not knowing when or
if the new benefit will be introduced. None of us
knows what will happen at the election in 14 or 15
months’ time. A different Government with
completely different priorities could be elected,
and care experience assistance could simply
disappear off the map and never be introduced.

We all have the same policy intent as the
cabinet secretary. Amendment 2 simply seeks to

make the Government move slightly more quickly
than it has done in the past and to give
stakeholders and the committee reassurance that
care experience assistance will be introduced.

| move amendment 1.

Shirley-Anne Somerville: All the amendments
in this group relate to care experience assistance.
The bill as introduced includes a broad regulation-
making power to create one or more schemes to
provide financial assistance to care-experienced
people. Although the intention is to use that power
to create the care leaver payment in the first
instance, other forms of assistance may be
delivered under the provision in the future.

Jeremy Balfour’'s amendment 1 seeks to place a
statutory duty on the Scottish ministers to create
one or more schemes to provide financial
assistance to care-experienced people, and
amendment 2 seeks to ensure that the relevant
regulations are laid within two years of the bill
receiving royal assent. Although | appreciate the
intention behind Mr Balfour's amendments, |
reassure the committee that the Scottish
Government remains committed to the care leaver
payment and resolute in our commitment to
keeping the Promise by 2030.

Officials continue to progress focused work on
the care leaver payment, including a public
consultation and dedicated engagement sessions.
An independent analysis report on that work was
published on 18 June. That report is vital in
ensuring that the voices of care-experienced
people are at the heart of the policy that is
developed on the payment. Although work is
progressing at pace on the development of the
care leaver payment, timelines for its delivery are
dependent on the timescales for the bill and
subsequent legislative processes, including the
laying of regulations. However, | reassure Mr
Balfour and the committee that the intention is
very much to proceed so that the process is
completed before the end of the parliamentary
session.

The current provisions in the bill include a
requirement to consult ahead of care experience
assistance regulations being laid. That will provide
a further opportunity to engage with care-
experienced people and the wider public to ensure
that the care leaver payment best meets the
needs of young people before it is delivered.
Regulations will be laid to deliver the care leaver
payment once the results of that future
consultation have been analysed and fully
considered.

The wording that is proposed in amendment 1
would create inconsistency between care
experience assistance and the regulation-making
powers in respect of other assistance that are
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provided under the 2018 act. There is no
precedent elsewhere in that act.

On amendment 2, as | have mentioned, the new
power in the bill could be used in the future to
deliver other forms of assistance for care-
experienced people in addition to the care leaver
payment. The time restriction on the laying of
regulations that is proposed in amendment 2
would cut across that and would restrict our ability
to offer support to those who need it in the future. |
am sure that members would not want to do that. |
think that we would want to preserve the flexibility
of the bill as introduced. On that basis, the
Government does not support amendments 1 and
2, and | ask Jeremy Balfour not to press
amendment 1 and not to move amendment 2.

Amendment 27, in my name, adds the power to
make provision for redeterminations, which mirrors
the language and processes that are currently
used by Social Security Scotland and contained in
the 2018 act. The inclusion of redeterminations in
the provision future proofs the regulation-making
power, should Social Security Scotland be the
preferred delivery vehicle for any schemes that are
created under care experience assistance.

| ask the committee to support amendment 27,
and | urge it to reject Mr Balfour’s amendments.

Paul O’Kane: Similar to what | have said
previously, there is a desire to ensure that care
leavers are well supported and that the payments
come on stream at the right time.

| have a degree of sympathy with Jeremy
Balfour's amendment 1 in ensuring that the
Government produces relevant regulations. We
have often seen things not happen, and having
timescales is important. | would add the caveat
that it is important for the system to be designed
by people who are care experienced, who sit
within the well-established structures across the
work that has been done on the Promise and on
other issues. When the committee took evidence
at stage 1, we spoke about that. As | said, | have a
degree of sympathy with the idea of trying to
compel ministers to do that.

On amendment 2 and Jeremy Balfour's concern
about the timing of the election and the
implementation of regulations, there could be a
negative impact, depending on the outcome of the
election and who forms the Government, but it
could go the other way, too, of course: someone
might want to change the regulations to make
them more wide ranging or do something different,
depending on further consultation and on what
happens with different groupings. It works both
ways, so | perhaps have less sympathy with
amendment 2.

We are happy to support amendment 27, in the
name of the cabinet secretary, given the tidying-
up, technical nature of it.

Jeremy Balfour: | clarify that we support
amendment 27, in the cabinet secretary’s name.

When you become old and cynical like me—I
have been on the committee for seven years now,
| think—you might get used to hearing certain
words. If | had a pound for every time | heard
about “the intention” to do something, | would be
happily in the Bahamas, by myself. | am
concerned that things could slip. None of us
knows what is around the corner, and other
priorities can come forward for the Scottish
Government.

Yesterday afternoon, some of us attended a
meeting with board members of The Promise
Scotland, who are critical of the slow progress that
is being made. They want to see something
happen.

| absolutely agree with Mr O’Kane that it is
important for the system to be designed with the
appropriate stakeholders in mind. | think that that
can be done within two years—if future
Governments want to make alterations, they can
do so. However, | am still concerned that the
Parliament does not have a great track record on
delivering the promises that we make. | will
therefore press amendment 1 and put that
timescale to the Government, in the hope that we
can all get to where we want to be within a
reasonable time.

The Deputy Convener: The question is, that
amendment 1 be agreed to. Are we agreed?

Members: No.
The Deputy Convener: There will be a division.

For

Balfour, Jeremy (Lothian) (Con)

Clark, Katy (West Scotland) (Lab)

McCall, Roz (Mid Scotland and Fife) (Con)
O’Kane, Paul (West Scotland) (Lab)

Against

Doris, Bob (Glasgow Maryhill and Springburn) (SNP)
McNair, Marie (Clydebank and Milngavie) (SNP)
Stewart, Kevin (Aberdeen Central) (SNP)

Torrance, David (Kirkcaldy) (SNP)

The Deputy Convener: The result of the
division is: For 4, Against 4, Abstentions 0.

The vote is tied. In such circumstances, as
convener, | have discretion to use my casting vote,
and | intend to use it in the same way as | used my
personal vote. | vote against the amendment, so
amendment 1 falls.

Amendment 1 disagreed to.
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Amendment 27
Somerville]—and agreed to.

moved—/[Shirley-Anne

Amendment 2 not moved.

09:45

The Deputy Convener: The question is, that
amendment 2 be agreed to. Are we agreed?

Jeremy Balfour: | did not move the
amendment.

The Deputy Convener: | thank members for
stepping into the deliberate trap that | set for them.
That being the case, consider yourselves suitably
chastised.

Rather, the question is, that section 2, as
amended, be agreed to.

Section 2, as amended, agreed to.

After section 2

The Deputy Convener: The next group is on
carer support payment. Amendment 3, in the
name of Jeremy Balfour, is grouped with
amendment 4.

Jeremy Balfour: The next few proposed
sections all relate to increasing the amount of
money that the Scottish Government pays to the
most vulnerable in society. As we all know, we are
in a difficult financial situation, which is likely to
continue for the foreseeable future. However, | do
not think that that means that we stop looking after
the most vulnerable in our society. As the deputy
convener likes to say on numerous occasions at
this committee, we all have political choices to
make, and these are political choices that we must
now make as a committee and, ultimately, as a
Parliament.

We all recognise that carers in our society do an
immense amount of work—work that goes unseen
and which saves the taxpayer billions of pounds a
year. The sacrifices made by those who care for
loved ones, whether they be a husband or a wife,
a child or another relative, are immense. Many of
them have to change or give up their jobs, and
many have to change their social life. Sadly,
towards the end of the individual’s life, carers often
see the pain that they are going through and the
lack of fulfilment in their life. Many carers make
that sacrifice because they love the person whom
they are caring for, but that comes at a cost.

| am pleased that the Government has moved to
some extent in that regard by extending the carer
support payment post death. However, | think that
we can go further. My amendment 3 seeks to
extend the payment for six months, so that the
person who has given so much can readjust to a
whole new life—emotionally and physically—as
well as readjust their financial situation with regard

to what they want to do next. Many will have to
seek training or upskill to get a job; some will have
to do CVs and go for job interviews; others will
simply need the time and space to grieve the loss
of someone whom they have poured so much into.

| do not think it unreasonable for us as a society
to acknowledge that and to extend the payment to
six months; indeed, | have spoken to many carers
organisations, and they say that one big change
that they would look to make is for such an
extension to be brought in. | appreciate that the
cabinet secretary will say, rightly, that that will
come at a cost, but | ask members to think of the
cost to those people of what they have given the
rest of us in society.

As for my amendment 4, the issue of the hard
cliff edge has come up again and again. If a
person simply steps over the line, they lose
everything. That is true for the carer support
payment and for other payments. | am not
suggesting that this is an easy issue for us to deal
with—I know that greater minds than mine have
tried to look at it.

However, | think that, with the right wind and the
right engagement with the sector, Government
and lawyers, we can identify a tapering system
that means that, if somebody’s financial situation
changes only slightly, they get less of a payment
but do not lose all of it. | think that that can be
done fairly quickly through regulation. | would like
the Government to commit to looking at a tapering
process that would give a bit of flexibility to
individuals who are caring for someone, so that
they do not lose the whole benefit, just because of
a small change in their circumstances.

| believe that, together, amendments 3 and 4
readdress where carers are at the moment. They
will not address all the issues, but they would be a
massive step forward. If we, as a Parliament, were
to agree to them, it would send a very positive
message to the many hundreds who care for
people across Scotland.

| move amendment 3.

The Deputy Convener: Before | bring in the
cabinet secretary, | will make a brief contribution,
which the cabinet secretary might reflect on in her
reply.

| understand that there are already plans for the
Scottish Government to extend the run-on of the
benefit. Does that require to be detailed in the bill?
Is it a policy decision, with a budget implication,
that can be taken at a later date? Irrespective of
how long we wish the support payment to run for, |
wonder whether it requires an amendment to be
placed in the legislation.

Shirley-Anne Somerville: | thank Mr Balfour for
lodging his amendments and for his and other
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members’ continued support for carers across the
country. Mr Balfour is right to state once again the
important role that carers play.

However, the Government cannot support Mr
Balfour's amendments 3 and 4. The Scottish
Government is transforming financial support for
unpaid carers in Scotland, by recognising the
value of unpaid care and providing greater stability
and support. Carer support payment, which is
available in 13 local authority areas and will launch
nationally from November, is already extending
support to more carers and providing an improved
service, with further key changes planned. The
committee will also be well aware that, when
social security powers were devolved, one of the
first actions was to make additional payments to
carers.

Mr Doris is quite right to point out that the
Government is already committed to extending,
from eight to 12 weeks, support for carers after the
loss of a cared-for person. My officials are already
working to deliver that, including engaging with the
Department for Work and Pensions to ensure that
the necessary arrangements are made to protect
carers’ wider support. To ensure that carers who
are already getting carers allowance are not
disadvantaged, we will make that change once the
process of case transfer is complete.

Amendment 3 seeks to extend that run-on to 24
weeks. It would be best if we looked at that in the
future, once we have delivered the extension to 12
weeks, to allow more detailed consideration of
implications for budgets.

Mr Balfour will agree that any change to
entitlement that would result in increased costs for
the Scottish Government, which are not covered
through the block grant adjustment, needs to be
carefully considered. Indeed, many of his
colleagues remind me of that responsibility in the
chamber and point out that the Scottish
Government already invests £1.1 billion in social
security, on top of the block grant adjustment. His
colleagues raise that as a concern, rather than
something that the Government should be proud
of. However, | am proud of it.

Further consideration and discussions with the
DWP would be needed on any extension to 24
weeks. As we have discussed before in the
committee, that is important, because we do not
want to adversely affect any other support that
carers rely on. Many carers receive extra support
and other benefits, such as universal credit,
because of their entitlement to the carer support
payment, in the same way as carers who get
carers allowance. The more carer support
payment diverges from carers allowance, the
greater the risk to carers’ continued eligibility for
that extra support. | urge members not to pass
anything into legislation that would put other

payments in jeopardy, no matter how good the
intent behind those amendments.

| turn to amendment 4, which seeks to amend
provisions in the 2018 act so that carers
assistance regulations can provide for assistance
to be tapered when carers’ earnings increase. We
recognise the concerns that carers and support
organisations raised about the impact that
earnings rules can have on carers’ ability to take
on paid work.

We have made improvements to earnings
processes in carer support payment, working with
carers and support organisations to provide
clearer information for clients, and calculating
carers’ average earnings to help to provide more
stable support where earnings vary. We also took
feedback through our public consultation on
changes that we could make in the future once
case transfer for carers allowance was complete.

An earnings taper, with carer support payment
being gradually reduced as earnings increased—
that is, as | understand it, the aim of amendment
4—would be one approach to changing the
earnings rules. The idea was considered ahead of
the consultation as part of a multicriteria appraisal
process undertaken with stakeholders, and it
found that a taper would add significant complexity
to the benefit with regard to build, operational
delivery, clients’ understanding of elig