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1. Introduction

1.1 Minimum Core Obligations (MCO) cannot be understood in isolation from the duty to
progressively realise rights under the International Covenant of Economic, Social and
Cultural Rights 1966 (ICESCR). This evidence is therefore provided with the caveat that
MCO, whilst indispensable to the incorporation of international human rights law, are not
sufficient to meet the state’s economic, social and cultural (ESC) rights obligations in
international law. The duty to progressively realise rights is based on Article 2(1) of
ICESCR that instructs states to “achieve progressively” the rights found in the covenant.

1.2 Progressive realisation constitutes a number of integral components including the
obligations to take steps to realise rights through concrete strategies; to respect, protect
and fulfil rights; to gather and deploy the maximum available resources to realise rights
in a way that is effective, efficient, adequate and equitable; to ensure non-discrimination
in realisation of the right; to provide an immediately realisable minimum core of
rights; to refrain from retrogressive steps; to ensure any limitation on the enjoyment of a
right can only be justified according to principles of legality, legitimacy and
proportionality; and to provide access to an effective remedy if a violation of a right
occurs. MCO should be understood within this wider context.

1.3 The minimum core concept emerged following the Limburg Principles (1986) that ‘each
[ESC] right must... give rise to a minimum entitlement, in the absence of which a State
party is in violation of its obligations’.? This led to the development of MCO in the
progressive realisation of ESC rights. The UN Committee responsible for observing
implementation of ICESCR indicated that where a ‘State party in which any significant
number of individuals is deprived of essential foodstuffs, of essential primary health care,
of basic shelter and housing, or of the most basic forms of education [then the State
party] is, prima facie, failing to discharge its obligations under the Covenant. If the
Covenant were to be read in such a way as not to establish such a minimum core
obligation, it would be largely deprived of its raison d“étre’ (CESCR General Comment
3). The indeterminacy of what constitutes a MCO has not been resolved in the literature.
Some argue for a relative standard® whereas others, more concerned with immediate
survival of the most marginalised demand the recognition of an absolute (or universal)
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non-negotiable MCO that enables survival and basic dignity.* Ultimately, both absolute
and relative standards can be applicable using a hybrid approach.®

1.4 In practice, the UN legal position has been to place the onus on state’s themselves to
determine what actually constitutes an MCO in any given context dependent on a
number of variables such as the right in question, the resources available, the measures
taken and the prevailing social, economic, cultural, climatic, ecological and other
conditions (CESCR General Comment 12 right to food).® These circumstances should be
interpreted alongside UN guidance via General Comments or other sources of
international law.

1.5 For example, UN General Comments elaborate on what is required to meet a minimum
core threshold in relation to a particular right using various sources, including General
Comments as tools of interpretation.” One of the most expansive interpretations is
contained in CESCR General Comment 14 (right to health) in which the Committee gives
an interpretative list with normative thresholds to define the MCO as follows:

e access to health facilities, goods and services on a non-discriminatory basis,
especially for vulnerable or marginalized groups;

e access to the minimum essential food which is nutritionally adequate and safe, to
ensure freedom from hunger to everyone;

e access to basic shelter, housing and sanitation, and an adequate supply of safe and
potable water;

e access to essential drugs, as from time to time defined under the WHO Action
Programme on Essential Drugs;

e the equitable distribution of all health facilities, goods and services;

e implementation of a national public health strategy and plan of action, inter alia.®

1.6 This approach seeks to identify obligations of conduct and outcome orientated results® in
meeting the MCO of right to health whilst still allowing significant discretion to the state to
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substantive interpretation and means of provision. In General Comment 19, the
Committee stipulates that a minimum right to social security should entail essential
health care, basic shelter and housing, water and sanitation, foodstuffs, and the most
basic forms of education.'® Across these different approaches there is an underlying
suggestion that there is indeed a minimum core relative to the state’s maximum available
resources in addition to an absolute non-derogable minimum that applies despite a
state’s available resources. The former threshold will adjust on a scale depending on the
prevailing circumstances and the latter performs a permanent and absolute baseline
from which departure can never be justified.

1.7 In terms of how states can demonstrate achieving the MCO, the means through which to
achieve the standards and what they mean in practice in any given context are to a
significant degree left to the state’s discretion based on an interpretation of the normative
elaboration set out in the various General Comments.!* The nature of the obligation to
realise the minimum core can therefore be more easily assessed by reviewing whether
the state has taken all necessary measures in order to ensure a basic minimum relative
to the country’s wealth as well as employing an objective normative threshold as to an
immediately enforceable absolute minimum core.

1.8 It may be helpful to note that the concept of the minimum core obligation is derived from
international human rights law, however, countries all over the world have developed and
applied the concept of a social minimum in different constitutional settings (without
necessarily explicitly referencing the MCO) such as Germany (‘existenz minimum’)*?,
Belgium (‘minimex’),'?® Switzerland (‘conditions minimales d’existence’),'* and Brazil
(‘minimo existencial’)!®. Dignity plays an important interpretative role in how the social
minimum is applied in these different constitutional settings. Indeed, the Scottish courts
are already equipped to interpret and apply the concept of human dignity (and its
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potential violation) under the European Convention of Human Rights and the European
Charter of Fundamental Rights.®

2. Establishing MCO
Committee Questions:

e How the participatory process should be approached and its benefits, what is
realistically achievable, and any potential challenges with the process (e.g.
areas of contention around certain rights such as health, housing).

o How aset of obligations for secondary legislation could be put forward where
there is no consensus on MCO.

o Examples of good practice.

2.1 Participation is an ethos embedded in the international human rights framework and a
prerequisite of the fulfilment of civil, political, economic, social and cultural rights. Best
practice suggests that participation requires to be genuinely free, inclusive, meaningful
and equal. It requires to take account of intersectional barriers and must reach beyond
consultation to citizen-led participation. This substantive form of participation, where
decisions and processes are genuinely inclusive, provides an important foundation for
autonomy and dignity for those engaged in the process. Examples of different forms of
participation in relation to economic, social and cultural rights are employed across
different jurisdictions and settings, often in the context of trying to address an
outstanding violation.'” Using a participative model to help develop the core content of
rights, including the minimum core, is novel in the sense that it embeds the expertise of
lived experience in giving meaning and content to the rights from the outset. Scotland
has the opportunity to lead in building a genuinely inclusive participatory process
enabling both empowerment and ownership in the process. Lessons can also be learned
from other countries that have undergone participatory models of constitutional change
including British Colombia, the Netherlands, Iceland, Ireland and most recently the
Chilean Constitutional Convention process. Likewise lessons from countries employing
participation-led remedies will be useful, such as the structural remedies used in South
Africa, Colombia, Kenya and India.

2.2 All human rights are interpreted in different contexts and settings every day in
circumstances where consensus may be missing. Consensus building is an important
part of a participatory framework, indeed consensus building can be an output of a
successful participatory process. Nonetheless, the human rights framework accounts for
different interpretations of rights. For example, when rights are qualified or derogable in
nature (i.e. interference can be justified in certain circumstances or in the balancing of
different rights), the human rights framework uses tests of reasonableness and
proportionality to help develop an interpretation of the content of the right or whether an
interference is justified in the particular circumstances. For absolute unqualified rights
(non-derogable rights) a supervisory body, such as a court or another state-appointed
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body, can perform an important role in clarifying the meaning and content of the right.
Indeed, the multi-institutional approach proposed as part of the National Taskforce and
First Minister Advisory Group recommendations enables a participative and deliberative
approach to interpreting and giving meaning to rights by facilitating dialogue between
institutions.

3. Minimum Core in Practice
Committee Questions:

e What might MCO be, and how would they work in practice? Are all rights to be
treated equally?

e General Comments made by the Committee on ICESCR, what the rationale
would be for making these binding in Scots Law, and what the introduction of
these rights would mean practically for local authorities.

e Views on the potential risk that setting the level of MCO too low may limit their
impact. Also, that setting the level too high may limit authorities’ ability to meet
MCO.

e Are MCO relative or universal? Might it be necessary for MCO to be somewhat
flexible to allow for both relative and universal obligations?

e The degree to which MCO apply to other treaties (e.g. CEDAW, CRPD, CERD).

3.1 International civil, political, economic, social and cultural rights are interdependent and
indivisible. The fulfilment of each right is dependent of the enjoyment of all others. For
example, in 2018, the Human Rights Committee explained that the right to life (a civil
and political right) requires measures designed to ensure access without delay by
individuals to essential goods and services such as food, water, shelter, health care,
electricity and sanitation (engaging the minimum core of ESC rights). The human rights
framework can be understood as decision-making framework that at times requires
balancing between different rights in different settings. Some rights are non-derogable
(absolute), meaning that interference with the right cannot be justified (for example
freedom from torture is non-derogable) and some rights are derogable — they can be
gualified in certain circumstances. The minimum core obligation can be considered a
non-derogable component of a particular right — i.e. a level below which no-one should
fall.

3.2 General Comments are an indispensable tool required for the interpretation of rights. In
other words, the international human rights framework cannot be fully understood or
applied correctly without reference to the supporting material that elaborates on what the
rights mean in practice. The treaties provide a skeletal framework and General
Comments provide further elaboration on how this framework should be understood with
definitions of the minimum core (often leaving discretion to the state to fully interpret
what this means in practice).

3.3 Problems over setting the minimum core too high or too low can be resolved by reflecting
on different types of remedies depending on the level of minimum core engaged. This
issue also relates to exercising flexibility in relying on both absolute and relative
standards for a MCO. For example, an absolute universal level would relate to basic
survival and dignity. When this is breached, the remedy would be a strong one in which
the court or adjudication body offers a resolution that immediately restores the
applicant’s dignity. At the same time, the court or adjudication body could look at the
process and policies relating to a relative standard using appropriate data that relates to
the prevailing circumstances and the right in question — ensuring for example that the



decision maker has enough data to ensure a relative standard, including aggregated and
intersectional data that provides a clearer picture for diverse groups as well as ensuring
policies and processes are reasonable and that the decision making has been fair.

3.4 A helpful example of both absolute and relative standards is available in the Hartz IV
case where the German Constitutional Court scrutinised whether the legislature followed
the appropriate procedure to set the level of unemployment and welfare assistance and
declared the outcome of that process unlawful for failing to meet the social minimum
required for a dignified life.*® It was found that the legislature had erred in the method
adopted to calculate the social minimum and so failure to comply with a legitimate
process had rendered the outcome unlawful. The law-makers were directed to reassess
using correct empirical data.*® However, the German Constitutional Court went further
and declared that the substantive outcome of the flawed process failed to meet a
minimum threshold to ensure a right to dignity. The court’s approach therefore took on
both procedural and substantive components engaging with both absolute and relative
thresholds. The absolute threshold was measured against the concept of dignity and the
relative threshold was measured with reference to the process of calculating a minimum
relative to a number of variables, including using correct country specific empirical data.

3.5 Minimum core obligations apply across all treaties. Different treaty bodies have
referenced the MCO as part of their work. For example in 2022 the Committee on the
Rights of Persons with Disabilities emphasised that there is an immediate, minimum core
obligation to ensure the satisfaction of the minimum essential levels of the rights of
persons with disabilities to work and employment.?° Likewise, the Committee on the
Rights of the Child has a number of times referenced the minimum core and reiterated
that the MCO of children’s rights should be protected, even in times of economic crises.?

3.6 A key issue to be aware of in relation to MCO is that a state may appear to be meeting,
even surpassing, an MCO and fulfilling progressive realisation in relation to that right,
however, disaggregated data reveals that certain groups or individuals have fallen
through the safety net. A key response to this issue is that collecting, measuring,
monitoring and analysing disaggregated data is a critical component of ensuring the
MCO is being met substantively on the ground on an equal basis.

4. Non-legal and legal remedies
Committee Questions:

e How should non-legal remedies operate in a new system? How will
groups/individuals be able to challenge breaches of their economic, social and
cultural rights and potential issues around access to justice.

e Assisting public bodies to understand the scope of new rights and to
implement them in practice.
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Human Rights Law Review, 280-289; 286.
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e Legal impact on rights holders. Could they take the Scottish
Government/public bodies to court if a minimum core obligation is not met?
How this could work (existing judicial procedures/a more general right of
challenge?).

e How might difficulties in defining the scope of minimum core obligations
impact the ability of courts to judge such cases?

e Who should be responsible for addressing systemic breaches of ESC rights?
Should legal or non-legal remedies be used?

4.1 The international human rights framework defines access to justice as constituting
accessible, affordable, timely and effective processes that have the realistic prospect of
reaching an effective remedial outcome. In short, access to justice can be understood as
access to effective remedies. Effective remedies can include many different outcomes??,
including apologies, restitution (restoring enjoyment of the right/ the applicant’s dignity)
and ensuring that the violation does not happen to anyone else. Economic, social and
cultural rights require a step-change in how our justice system operates. For example,
violations of ESC rights are often clustered and systemic in nature. This requires
remedial responses that offer collective justice — addressing justice for many, rather than
a system that over-relies on an individual case — placing an unfair burden on an
applicant. There are countless examples of ESC rights adjudication that adopts collective
and structural remedies to address systemic violations. For example, during Covid the
South African Constitutional Court issued a structural remedy to ensure that the
provision of free school meals continued after the state temporarily suspended their
provision with the closure of schools. The court found this was a breach of the rights to
food, nutrition and education and issued a structural order that reinstated the programme
and required regular reports to demonstrate that the programme was being
implemented.?® In Colombia, the Constitutional Court ordered a wide-reaching structural
order that required various different state bodies to work together to help realise the
‘minimo-vital’ of internally displaced people, including establishing the rights to food,
education, health, land and housing recognising both the clustered and systemic nature
of the violation.?

4.2 In order to make this work in practice the following, inter alia, would be required:

- A wide definition of sufficient interest (standing in legal cases) that enables
both public interest litigation and collective class actions (in relation to the
latter, the Scottish multi-group proceedings framework could be adapted to
ensure its efficacy in the case of ESC rights in addition to disputes between
private parties).

- Legal aid that supports public interest and collective ESC cases.

- Co-located access to advice for people experience (clustered) ESC violations
i.e. access to advice sector in schools, doctor surgeries, libraries, food banks
etc.

22 For discussions on what constitutes an effective remedy see Basic Principles and Guidelines on the Right to a
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- Theviolation of an ESC right as a grounds for challenge (this could operate
across all tiers of adjudication similar to the operation of a ‘devolution issue’
with the ability of lower courts to refer the issue up to the Inner House).

- A broader reasonable test to interrogate rights compliance (Wednesbury
reasonableness is too restrictive). Proportionality-inflected reasonableness is
the test deployed by the UN Committee on Economic, Social and Cultural
Rights.

- The court to engage with structural remedies depending on the circumstances.
The remedies available to the Scottish judiciary already enable wide-reaching
responses to violations of human rights.? In this sense, the existing remedies
could be combined as an aggregate of remedies in some cases in order to
deploy a structural interdict. The courts could also use supervisory orders to
ensure implementation of judgments, similar to structural orders in other
constitutional settings. In other words, the existing system is well placed for
development in this area.

- An education programme for adjudicators (both judicial and non-judicial) to
help support decision making in relation to MCO compliance and the broader
ESC rights framework.

- Alegal curriculum in Law Schools that includes ESC rights and areas of social
welfare law.

4.3 Judicial routes to remedy are considered a pre-requisite for the domestic protection of
ESCER.?® The availability of a judicial remedy for a violation of ESCER remains an
indispensable requirement of international human rights law, particularly if other
mechanisms fall short. The UN Committee on Economic, Social and Cultural Rights
explains “whenever a right cannot be made fully effective without some role for the
judiciary, judicial remedies are necessary.”?’ Judicial remedies may be better understood
as a means of last resort, however, they are indispensable to the access to justice
framework.

4.4 Non-judicial routes to remedy may include administrative law mechanisms that are
designed to hear complaints without the need for legal representation or a court. It may
be possible that the right to an effective remedy is achieved without the need to resort to
court,?® so long as those administrative mechanisms uphold international human rights
norms and a judicial remedy remains available as a last resort. For example, the role and
remit of ombuds, tribunals, regulators and inspectorates, as well as internal complaints
mechanisms and alternative dispute resolution should be adapted to include ESC rights
compliance. This must include interrogating ESC rights as rigorously as civil and political
rights and the ability to offer an effective resolution to a case.?®

4.5 Non-judicial mechanisms can create an extremely complex justice framework. If the
remit and procedure of the non-judicial mechanism can be adapted to provide
accessible, affordable, timely and effective remedies, including appropriate reparations

25 Remedies available to the judiciary include reduction, declarator, suspension and interdict, specific
performance or specific implement, liberation, interim orders, damages.

26 For a comprehensive discussion on issues of justiciability and enforcement of economic, social and cultural
rights see Katie Boyle, Models of Incorporation and Justiciability for Economic, Social and Cultural Rights (SHRC
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27 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 9: The domestic
application of the Covenant, 3 December 1998, E/C.12/1998/24 para.9
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Cultural Rights, 26 January 1997, para.25



for ESCER, a judicial remedy may not be necessary. If it is not possible to adapt the
remit and procedure of a non-judicial mechanism to comply with international human
rights law then it may further delay and exacerbate the access to justice journey
inevitably becoming another barrier to justice. All routes to remedy should be evaluated
in this context.

4.6 The multi-institutional framework recommended by the National Taskforce requires that
all avenues to justice be irrigated to enable access to effective remedies for violations of
ESC rights. This means the parliament should be proactive in enabling remedies, the
government should play a role in streamlining access to justice, all of the administrative
decision making bodies, including complaints mechanisms, regulators, ombudsmen and
tribunals should be recalibrated to enable access to effective remedies for ESC rights
and ultimately the court should be available as a means of last resort.

5. Competence

- How might the equality clause proposed for the Scottish Government’s Human
Rights Bill be implemented in line with devolved competencies?

5.1 Equal opportunities is a reserved matter (L2, Schedule 5 Scotland Act 1998) with the
exception of encouraging and implementing equal opportunities. This could include
adding a new ground for protected status, such as socio-economic status. The Equality
Act is also a protected enactment (Schedule 4, para.2(2)(a) SA), meaning it is unlawful
to modify this Act. The Supreme Court defined modification as follows:

“Without attempting an exhaustive definition, a protected enactment will be modified
by a later enactment, even in the absence of express amendment or repeal, if it is
implicitly amended, disapplied or repealed in whole or in part. That will be the
position if the later enactment alters a rule laid down in the protected enactment, or is
otherwise in conflict with its unqualified continuation in force as before, so that the
protected enactment has to be understood as having been in substance amended,
superseded, disapplied or repealed by the later one.”™®

5.2 One of the tests the UK Supreme Court applied to establish modification is to ask
whether a protected enactment would require to be read differently as a consequence of
an ASP so that it would read “subject to...” the operation of the ASP.3!

5.3 International human rights law requires a move beyond a formal equality approach to
intersectional and substantive equality. This ethos is evident across all the human rights
treaties. Intersectional discrimination has been the subject of case law in jurisdictions
where ESC rights are constitutionalised.®? For example, in South Africa, the
Constitutional Court reflected on the importance of addressing intersectional
discrimination as follows:

“This brings to the fore the need to consider patterns of group disadvantage
and discrimination along intersectional lines. Multiple axes of discrimination

30 The UK Withdrawal From The European Union (Legal Continuity) (Scotland) (rev 2) [2018] UKSC 64 (13
December 2018) para.51

31 Above para.52

32 See for example the seminal intersectional discrimination case in South Africa that acknowledged the decades
of harm suffered by black women during and following apartheid issuing a structural remedy in this particular
case involving domestic workers exclusion from compensation from harm at work Mahlangu and Another v
Minister of Labour and Others (CCT306/19) [2020] ZACC 24



are relevant to the case of domestic workers. Domestic workers experience
racism, sexism, gender inequality and class stratification. This is exacerbated
when one considers the fact that domestic work is a precarious category of
work that is often undervalued because of patronising and patriarchal
attitudes.[92] The application of an intersectional approach helps us to
understand the structural and dynamic consequences of the interaction
between these multiple forms of discrimination.

5.4 The questions before the Committee on competence are therefore:

o Should the equal opportunities reservation be read as a ceiling or a floor? I.e.
is it possible to go beyond formal equality measures and introduce
substantive equality measures using the reservation as a baseline below
which protections should not fall?

o Would adding substantive equality measures to the equal opportunities
framework modify the operation of the Equality Act 20107 In other words,
would the new provision require the Equality Act to be read as “subject to the
operation of the ASP....”?

5.5 If possible to frame an obligation that enhances equality provisions and does not modify
the operation of the Equality Act then any issues around competency would be resolved
by the power (or competence) to ‘implement and observe international obligations’
(Schedule 5, para.7(2)(a) SA). If not possible to frame an obligation without modifying
the operation of the protected enactment then a section 30 Order could be sought to
devolve competence to implement the state’s international obligation to observe
substantive equality under the treaty framework.
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